E- Commerce or Otherwise:

UNDISCLOSED REBATES ARE STILL KICKBACKS
by Stanley Turkel

In August 1998, I wrote an article entitled “When Do Rebates Become Kickbacks?* which elicited a wide groundswell of favorable response.  In it I wrote, “When the management company failed to inform the hotel owners about... rebates, a simple transformation took place:  The rebates became kickbacks.  The dictionary defines the word “kickback” as “a secret rebate of part of a purchase price by the seller to the lawyer or to the one who directed the purchaser to buy from such seller”.

In recent days I have read about the transformation of the suddenly hot hotel-supply industry which is estimated to total $50 billion a year.  On-line procurement companies are sprouting everywhere including Purchase Pro. com, hotelsupplies.com, Alliantlink.com, ChoiceBuys.com, etc.

Hotel management and franchise companies are creating on-line purchasing networks, electronic procurement ventures and a variety of e-commerce websites.  The advantages of e-procurement are alleged to be:

· hotel employees can focus on the business of running the hotel instead
  of filling out paper work and making phone calls.


- chains can secure better pricing 


- cost-saving capability via increased productivity


- easier trackability

When I read that one major franchisor devised a franchisee joint-revenue program whereby the franchise company contributes a percentage of revenues generated through its vendor partnerships to the marketing fund, a red light flashed.

So I looked more carefully in the many stories about e-commerce to see if I could find even one mention of rebates and their disposition.  There is no mention of rebates in any of the articles I researched.  It is as though the practice has gone out of existence or become extinct in the new e-commerce world.

*Lodging Hospitality August 1998

However, common sense and current business practice indicates that more than ever the following is true:

· management companies negotiate contracts with hundreds of 

manufacturers and suppliers which produce millions of dollars of 

rebates 
· management companies usually retain these rebates as profit centers


· management companies sometimes do not disclose these rebate

     programs to hotel owners

Therefore, hotel owners should realize that a management company serves as an agent who owes a fiduciary duty to the principal.  Rebates should be disclosed and/or shared with owners.

The e-commerce revolution should not confuse the issue:  when a management company fails to disclose rebates to the hotel owner, a simple transformation takes place:  the rebates become kickbacks which are illegal.
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